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SUBJECT: Human Services Personnel
I.
Summary: 

Has this bill or a substantially similar bill been previously considered by the Legislature?  Yes, issues addressed in this bill have been considered at least peripherally in 2007 SB 106 (proposed electronic fingerprint storage in collaboration with the Florida Department of Law Enforcement FDLE) ,sponsored by Senator Hill and in 2009 HB 645 (background screening for human resource personnel working at summer camps), sponsored by Representative Abruzzo.

· Is entitled the “Protecting Florida’s Most Vulnerable Citizens Act.”
· Requires owners or operators of child care facilities to report background screening results to the licensing agency before employing persons at child care facility; 
· Prohibits hiring of persons with disqualifying offenses without that person having been granted an exemption from disqualification; 
· Prohibits granting exemptions from disqualification for persons with a criminal conviction for an offense of a violent or sexual nature against a child or vulnerable adult;
· Requires child welfare services staff to obtain child welfare certification; 
· Requires the Department of Children and Families (DCF) to develop minimum trainer qualifications and to designate a credentialing entity to administer a statewide certification process for child welfare services staff; 
· Prohibits the Agency for Health Care Administration (AHCA) from granting exemptions from disqualification if the persons with a criminal conviction for an offense of a violent or sexual nature against a child or vulnerable adult;
· Prohibits Assisted Living Facilities (ALF)s from hiring any person with a disqualifying offense until an exemption from disqualification is granted;
· Requires owners or administrators of ALFs to report the results of criminal background screening to licensing agencies prior to employment and prohibits the hiring if the screening reveals any disqualifying offense until an exemption is granted;
· Requires owner or administrator of an assisted living facility to report background screening results to agency before employing person at assisted living facility; 
· Prohibits the DCF and AHCA from granting certain exemptions from disqualification from employment;
· Clarifies that licensing agencies may grant, deny, or revoke general, limited, or conditional exemptions from disqualification; 
· Increases the waiting period for requesting an exemption from disqualification from employment for identified employees from 3 years to 5 years and sets the beginning date of the waiting period to be the completion of the terms and conditions of any criminal conviction;
· Authorizes licensing agencies to retain employee fingerprints;
· Requires licensing agencies to review exemptions from disqualification at a minimum of every 3 years and sets standards for the review;
· Requires that any exemption granted be immediately revoked upon subsequent conviction of a disqualifying offense;
· Grants rule-making authority regarding exemptions from disqualification to licensing agencies;
· Provides an effective date of July 1, 2010
This bill substantially amends, creates, or repeals the following sections of the Florida Statutes: 402.305, 402.40, 429.14, 429.174, 435.05, 435.07, 402.30501, 411.01, 1002.55, 1002.57, 1002.59, 402.302, 402.3055, 402.3057, 402.308,  402.313, 402.3131, 409.1757.
II. Background: In September 2009, the South Florida Sun-Sentinel published a series of articles that focused on Florida laws and rules that permit individuals with criminal convictions to work in environments that serve children and vulnerable adults while background checks on them are being completed. The series also highlighted the issue of persons granted exemptions from disqualification from employment.

Even prior to the news coverage, DCF had begun reviewing its background screening processes and identified that the use of digitized fingerprints rather than the ink and card methodology would allow fingerprinting results to be returned at a substantially quicker rate. In addition, the Department proposed working with the Florida Department of Law Enforcement (FDLE) to retain those digitized fingerprints and scan them periodically for future violations and to strengthen its exemption review and grant processes and procedures. All of these proposals are reflected in the bill.  

Prior to the enactment of chapter 435, F.S., in 1995, each activity for which employment screening was required was contained in the chapter of law describing the employment.  These individual screening requirements varied both in the kinds of screening (whether fingerprinting was required, for example) and in the kinds of offenses that would disqualify an individual from employment.  When chapter 435 was enacted, employment screening provisions scattered throughout the statutes were brought together into one comprehensive section which describes screening in two levels: Level 1 and Level 2.  Since the enactment of chapter 435, the individual chapters governing specific types of employment now simply include a requirement for level 1 or level 2 screening.  The primary difference between the Level 1 and Level 2 screenings is the requirement in Level 2 that fingerprints be taken and a national criminal records search be conducted.  

In addition to child care facilities and their staff, DCF is responsible for screening of caretakers in facilities of the Agency for Persons with Disabilities, caretakers in facilities of the Substance Abuse and Mental Health Program Office, CBC foster parents and case managers, and other positions of trust. This bill is limited to child care facilities and assisted living facilities. 

Licensing of assisted living facilities is the responsibility of the Agency for Health Care Administration and is not addressed in this analysis. Background screening for child placement purposes (as in relative caregiver or foster care placements) is also not addressed in this bill and thus not in this analysis, although background screenings in this category represent a significant number of both the total screenings and the exemption requests handled by the department.
III.
Present Situation: 

Child Care:
Any person for whom background screening is required is required to submit fingerprints to their employer all documents necessary for screening within 5 working days after employment, s. 435.05 (1)(a), F.S. The employer is required to submit this information to FDLE for in-state and national criminal background checks on employees within 5 days of receiving it, s. 435.05 (c), F.S. FDLE forwards the fingerprint information to the FBI for the national background checks. The criminal background information obtained from FDLE is in-state information only and is provided directly to the child care provider. The FBI information is nationwide and must, by agreement with the FBI and FDLE, be provided directly to the Department. The fingerprints required for a complete criminal background screening may be submitted via paper cards or electronically. If they are submitted using paper cards, the processing may take 90 days or more; if submitted electronically, the turnaround is usually no more than 48 hours. This turnaround period is for the time it takes FDLE and the FBI to respond, and does not include whatever processing time is required for DCF for the FBI records.

For licensees and owners of child care facilities, the fingerprints and FDLE search requests are submitted directly through DCF. All results, both statewide and national, are returned to DCF for these applicants.

The FDLE fee for electronic submission of fingerprints is $27.25; that for paper card submission is $38.25. These fees are currently paid by the applicant for employment or the employer. The usual process for beginning a background screening is for the applicant to go to a local criminal justice agency and have that agency take the fingerprints on a card designed for that purpose. The applicant then takes the card to the employer, who submits it, along with the required fee, to FDLE for processing. 

Not all criminal justice agencies possess the capacity for electronically processing fingerprints, and of those that do, it is unknown how many will be willing or able to use that equipment for this purpose. DCF or its subcontracted Community Based Care (CBC) agencies own at least 29 machines, scattered across the state, which might be available for electronic gathering of fingerprints. According to the DCF Child Care Program Office, efforts have been made in the past to access the electronic fingerprinting devices owned by CBCs with mixed results. There are pockets of success, particularly in Circuit 19, but other areas have had concerns with the volume of screenings required, the billing process for using the machines, and the potential exposure of the owners of the machines to liability for their use in this capacity. DCF employs 19 persons statewide as background screeners.

In FY 2008, DCF processed approximately 125,000 FBI background screening reports. Annually, about 2500 persons inquire about exemptions from disqualification from employment. (DCF has no information about the number of persons disqualified, since the state criminal checks are not supplied to it for persons seeking employment with private agencies, such as child care facilities. The decision to disqualify a person is made by the hiring agency, not DCF, and is not reported to DCF. While DCF has information about persons seeking employment with the agency, these comprise only a small subset of the persons screened each year by DCF.) Roughly 600 persons annually actually initiate exemption process, and of these, about 400 are granted. Of the 200 that are denied, about 30 appeal to the Division of Administrative Hearings for review, and about half of those appeals are successful.
Current law is not consistent across employers as to whether an applicant for employment can begin working while awaiting the results of the background screening. In a child care facility, for example, the individual may work until such time he or she is cleared or disqualified, while family day care home operators must have clearance prior to being issued a license or registration, and voluntary prekindergarten (VPK) teachers must be cleared prior to teaching. The requirement to re-fingerprint also varies across employers: VPK teachers must be re-fingerprinted every 5 years, while there is no such requirement for other employers. (DCF is responsible for screening VPK teachers, but not for public or private school teachers or personnel. Chapter 1012, FS, sets forth the background screening requirements for these groups and contains no provision for exemptions from disqualification. Section 1012.32, FS, does appear to allow the employment of personnel on probationary status pending results of background screening; however, it also contemplates the electronic submission of fingerprints.)

In a follow-up to the Sun-Sentinel article, DCF obtained the names of 701 persons identified by the newspaper as being of concern after received exemptions from disqualification during the last 25 years. The best information available has resulted in learning that only 513 of the 701 were ever related to DCF programs (the others were Agency for Persons with Disabilities or the Department of Juvenile Justice). Of the 513, 6 are still working in child care facilities, one is a current DCF employee, and 18 are foster care providers. One of the 6 working in child care has a subsequent potentially disqualifying conviction: contributing to the delinquency of a minor. This offense has occurred within the past year. Since the agency conducts a re-screening every 5 years by policy, any disqualifying offenses which occurred more than 5 years ago would have been detected prior to the present date. DCF is continuing to follow up on the information gathered through this review to determine what action, if any, is needed in regard to the exemptions previously granted.
Exemptions: 

Section 435.07, FS, describes the process for requesting exemptions for disqualification from employment. If an employee has a disqualifying offense, he or she may request either a factual dispute review or an exemption. The law provides that exemptions may not be considered until 3 years have passed from the commission of the offense. It does not provide for any subsequent review of the exemption, once granted, or for granting of conditional or limited exemptions. Agencies have no rule-making authority under this section.

Certification of Child Welfare Services Staff:

Certification is currently used to demonstrate that staff have mastery of the child welfare core competencies. The certification process is supported by the Child Welfare Training Academy, through a contract with the University of South Florida- Florida Mental Health Institute (USF-FMHI), but the certification is actually issued by the Department. The Training Academy is responsible for ensuring that trainers who instruct use the single child welfare curriculum and do so competently, while also administering the testing process used to demonstrate the child welfare competency necessary to obtain certification. The training academy is required to be competitively solicited. Currently, one third-party child welfare credentialing entity exists: the Florida Certification Board (FCB), which charges a fee for each certificate issued. The department does not recognize the FCB’s certification process as meeting its statutory certification of child welfare staff requirements.  

The department currently requires in its standard Community Based Care (CBC) contract that annual training plans be developed and submitted to the department. These training plans describe the in-service training planned for respective CBC staff. 

IV.
Effect of Proposed Changes (on the Department, Its Clients or Its Mission): 

Child Care:

The bill will ensure that individuals cannot work in child care facilities without having either passed a background screening or having received an exemption from disqualification. The bill also lengthens the time before an individual with a disqualifying offense can request an exemption and will require review of exemptions every three years for continued compliance.  Further, the bill will require re-screening and encourage the use of electronic submission of fingerprints. 

Exemptions: 

The bill authorizes licensing agencies to grant, deny, or revoke general, limited, or conditional exemptions. The waiting period for applying for an exemption is extended from 3 to 5 years, and the beginning of the waiting period is set as the time when the applicant has completed all terms and conditions of any sentence imposed for the disqualifying offense, rather than from the time of commission of the offense. It authorizes the licensing agency to retain fingerprints submitted. It requires that the licensing agency review any exemption for disqualification at a minimum of every 3 years. It requires that any exemption previously granted be immediately revoked upon conviction of an additional disqualifying offense, and it grants rule-making authority to licensing agencies granting exemptions. There will be a workload increase related to the retention, resubmission of screening, and subsequent review of records.

Certification of Child Welfare Services Staff:

Many of the functions of administering the certification process are currently completed by the Training Academy. By requiring that the certification process be administered by a third party, there will be a fiscal impact associated with the additional costs for tasks not currently completed by the Department. There is no language that would inhibit the credentialing entity and training academy to be one in the same.  

There will be a workload increase associated with the completion of the annual review and development of related in-services training plans. The workload increase will impact both the Department and sheriff's and community-based care agencies and is contingent on the review methodology developed. 

V.
Constitutional and Case Law Issues: 

A.
Do you know of any state or federal cases that relate to this bill?  (include both decisions and pending cases): No

B.
Public Records/Open Meetings Issues: No

C.
Other Constitutional Issues: No

VI.
Economic Impact Beyond DCF:

A.
Does this bill impose a tax or fee? The bill does not propose a specific fee; background screening fees are already established and in place and have been paid for by either the individual or the employer.  This would still be the case although the employer would now be the potential employer since this requirement must be met prior to hire.  Potential employers could defer the cost to the individual seeking employment. 

B.
Will this bill have any fiscal impact on the private sector? Yes. 
VII.
Technical Deficiencies: 
The clause “owner or administrator” used on page 16, lines 427 and 445, is inconsistent with similar proposed language on page 3, line 78, and page 14, lines 379-380. The clause “owner, operator, or administrator” on page 16, lines 427 and 445, would be inclusive of all three and may want to be proposed for consistency.

On page 16, line 486, current law has an incurrent reference. The definition of domestic violence is contained in s. 741.28, FS, rather than s. 741.30, FS, which creates domestic violence injunctions.

The use of the term “employee” on page 20, lines 538 and 540, is limited in the perceived intent of the proposed language. By limiting the language to “employee,” the proposed law does not address if the individual in question is the owner, operator, or administrator – positions of higher authority and responsibility in environments responsible for the health and care of children and vulnerable adults.  
VIII.
Related Issues: 
The additional screening and re-screening requirements will require additional staff at DCF. At least one new background screening position per region will be necessary to handle the re-screenings and the additional review of the FDLE reports, which do not currently come to DCF. 

IX.
Amendments: See attached
X.
Recommendation: Neutral
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I.
FISCAL IMPACT ON STATE

AGENCIES/STATE FUNDS:
A.
Non-recurring or First-Year

Start-Up Effects:
303,552
280,290


B.
Recurring or Annualized

Continuation Effects:
300,000
300,000


C.
Long-Run Effects Other
Than Normal Growth:



D.
Appropriations Consequences
603,552*
580,290*

*Does not include $532,500 recurring cost of certification, as unclear whether this will be a cost to the State or to the individual.


II.
FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE:  None noted
III.
DIRECT FISCAL IMPACT ON PRIVATE SECTOR:  Currently, an individual may be hired by a child care facility prior to his or background screening results being received. Following the language proposed in this bill, a prospective child care employee would have to provide background screening clearance prior to being hired. This limitation strongly encourages the use of electronic fingerprinting technology to expedite those results. This bill places the responsibility of screening into the hands of the prospective employee, rather than the employer, the effect of which may result in gaps in employment and coverage in some child care facilities, depending on the rate of new hires and timeframes of background screening clearances. Costs will most likely be shifted to the individual.   Prospective employees will also need to ensure that the screenings are done within 90 days of beginning employment so as not to be required to be screened again.

If third party vendors are sought to administer the electronic fingerprinting option, these vendors may impose fees in addition to the processing fee charged to applicants by FDLE. It is not possible to predict the amount of these fees.

Child care providers may be impacted by the inability to immediately place employees to work once selected. These providers are subject to strict statutory requirements as to ratios of child to adult in the facilities and may need to develop strategies to ensure these ratios are met. These strategies may have a fiscal impact on the providers.

IV.
FISCAL COMMENTS:

Screening:

Implementation of the new screening requirements will require the addition of a minimum of one new background screener per region, for a total of 6 new FTEs. Calculated at the rate of $38,809, with associated expenses of  $11,783 (of which $3877 is non-recurring), the recurring cost of these 6 positions will be $280,290.

Credentialing:

The fiscal Impact of a third party administering the credentialing program will depend on whether there costs are associated on a per certificate issued basis, or for staff salary to complete the ongoing functions. 

Currently, these costs are covered within an existing contract with USF-Training Academy, and one department FTE staff. The training academy contract is cost-reimbursement, with the majority of costs associated with staff salary. Assuming the functions of the administering certification that the Training Academy currently provides are consistent in both cost and scope, fiscal impact should be cost-neutral, with the only potential increase in cost pertaining to the functions provided by the department FTE. There are currently three Training Academy registrars providing these functions, with salary and benefits approximately $55,000 per position. Salary and benefits for the Department position are approximately $55,000. Combined, recurring costs are approximately $220,000 for these staff functions. These funds from both the Training Academy and the department could be shifted to the third party entity, but would result in elimination of the position at the department, and several staff positions within the Training Academy.  

For the first two quarters of 2009 (calendar year), there were 644 newly certified staff, whose certificates are valid for three years. There are approximately 4,000 combined case managers and protective investigators statewide, with these positions requiring that certification must be reviewed in order to maintain certification. The department does not charge a fee per certification issued. 

The Florida Certification Board (FCB) currently offers a credential in child welfare. There costs are on a per certification issued basis. Initial certification are $150/ person with a $125 / person annual renewal fee. The FCB is currently grandfathering child welfare professionals ($50 per grandfathering application), but this period ends in December 2009. Using the above staff numbers and the FCB per certification issued cost model, it is estimated that there will be approximate a $195,000 per year (1,300 new certificates x $150) cost for new certificates, and a subsequent $337,500 in annual renewal fees (2,700 existing staff x $125 annual renewal fee)  for existing certified professionals, or approximately $532,500 per year recurring costs, as well as $135,000 in start-up costs to grandfather 2700 existing staff. 

The department cannot implement the proposed training review process within existing resources. It will be necessary to add one Department FTE for the coordination and implementation of the annual training plan review process. This position will be added to the DCF - Family Safety Program Office's Training Unit, and will work closely with the CBCs, Sheriff's Offices and existing Department training and quality assurance staff, to coordinate and complete these efforts. Salary and related benefits / expense for this one FTE is $80,000.  
AMENDMENT

SB 

HB 201
Senator/Representative................................moved the following ................amendment.............. which was adopted:


which failed:

Amendment (with Title Amendment)


On page
16
, line
427
, strike that line:

and insert:

The owner, operator, or administrator of a child care facility or an

On page 3, line 78, strike that line:

And insert:

In that chapter. The owner, operator, or administrator of a child care facility 


On page 16, line 445, strike that line:

and insert:

disqualifying information. The owner, operator, or administrator of a child

On page 14, line 379, strike that line:

and insert:

personal services as defined in s. 429.02 (16). The owner, operator, or
AMENDMENT

SB 

HB 201
Senator/Representative................................moved the following ................amendment.............. which was adopted:


which failed:

Amendment (with Title Amendment)


On page
20
, line
538
, through line 540
, strike those lines:

and insert:


(9) The licensing agency shall immediately revoke any exemption from disqualification upon a determination that the person with an exemption has committed an additional disqualifying offense.

AMENDMENT

SB 

HB 

Senator/Representative................................moved the following ................amendment.............. which was adopted:


which failed:

Amendment (with Title Amendment)


On page
16
, line
486
strike that line:

and insert:

s. 741.28.

14

