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SUBJECT: Protection of Children
I.
Summary: 

Has this bill or a substantially similar bill been previously considered by the Legislature?  The exemption of summer camp personnel from the requirement for a Level II background screening by repeal of 409.1758 was the subject of 2009 Senate Bill 740, sponsored by Senator Aronberg. 

Revises definition of "child care personnel" to include persons who work in summer 24-hour camps; requires summer day camps and summer 24-hour camps to be licensed by the Florida Department of Children and Family Services (DCF), and requires employees of these facilities to undergo level 2 background screening; repeals exemption from fingerprinting requirements for summer camp personnel.
This bill substantially amends, creates, or repeals the following sections of the Florida Statutes: Amends s. 402.302 and s. 409.175. Repeals s. 409.1758
II.
Background: 

Chapter 435, F.S., governs background screening standards for employment. This chapter describes “levels” of screening, with Level 1, set forth in s. 435.03, F.S., and Level 2, set forth in s.435.04, F.S. The primary difference between Level 1 and Level 2 screening is that Level 1 does not require a national criminal background search, with fingerprints submitted to the Federal Bureau of Investigation (FBI), and Level 2 does require the national criminal background search. Both require Florida searches through the Florida Department of Law Enforcement (FDLE). Exemptions from disqualification from employment are set forth in s. 435.07, F.S. The determination as to the personnel required to be screened and the level of screening needed is set forth in the substantive law governing each activity in which employees are required to be screened.

Section 409.1758, F.S., provides that “human resource personnel” of summer recreation camps, summer day camps, or summer 24-hour camps, other than owners and operators, shall not be required to be fingerprinted for screening purposes under either chapter 409 (which governs employees and owner/operators of child-placing agencies, family foster homes, and residential child-caring agencies) or chapter 402 (which governs child care facilities) but shall be required to comply with all other screening requirements. 

“Human resources personnel” is not defined in either chapter 409 or chapter 402. The definition of “personnel” found at 409.175(2)(i) includes the following language: “For the purposes of screening, the term ‘personnel’ shall… include owners, operators, employees, and volunteers working in summer day camps, or summer 24-hour camps providing care for children. A volunteer who assists on an intermittent basis for less than 40 hours per months shall not be included in the term ‘personnel’ for the purposes of screening, provided that the volunteer is under direct and constant supervision by persons who meet the personnel requirements of this section.” 

The definition of “child care personnel” found at s. 402.302(3) includes the following language: “For purposes of screening, the term shall also include persons who work in child care programs which provide care for children 15 hours or more each week in public or nonpublic schools, summer day camps, family day care homes, or those programs otherwise exempted under s. 402.316.” Section 402.316 relates to child care facilities which are exempt from licensing requirements due to their affiliation with church or parochial schools. This definition and the specific language of s. 402.316, F.S., require the screening of the personnel of these facilities despite their being otherwise exempt from licensure requirements.

Paragraph 409.175(2)(k) defines screening generally to require Level 2 screening for the personnel covered by the chapter (employees and owner/operators of child-placing agencies, family foster homes, and residential child-caring agencies), but also provides that screening for employees and volunteers at summer day camps and summer 24-hour camps and all volunteers included in the definition of “personnel” be conducted using Level 1 standards.

Paragraph 409.175(2)(l) defines “summer day camp” to mean “recreational, educational, and other enrichment programs operated during summer vacations for children who are 5 years of age on or before September 1 and older.

Paragraph 409.175(2)(m) defines “summer 24-hour camp” to mean “recreational, educational, and other enrichment programs operated on a 24-hour basis during summer vacation for children who are 5 years of age on or before September 1 and old, that are not primarily educational.

Sections 402.305 and 402.3055, F.S., sets forth the requirements for child care personnel and include the requirement for Level 2 screening for owner/operators and employees of child care facilities.

III.
Present Situation: 
DCF licenses child-placing agencies, family foster homes, and residential child-caring facilities. In addition, DCF licenses child care facilities in all but six counties of the state. In these six counties, local governments issue the child care licenses and are responsible for the licensing reviews pursuant to s. 402.306, F.S.  Licensing reviews include at least two face-to-face visits annually. Section 402.308(3) requires annual relicensing and review, but DCF requires a more frequent inspection. Child care licensees pay fees for licensing. This fee, set forth in s. 402.315, F.S., is $1.00 per year per child, with a minimum of $25.00 annually and a maximum of $100 per center. Counties are authorized by the same provision to collect fees for any licenses they issue.

Paragraph 409.175(6)(k) prohibits DCF from licensing summer day camps or summer 24-hour camps, but allows DCF access to the personnel records of these facilities to ensure that background screening requirements have been met. Under current law, summer day camps and summer 24-hour camps are not licensed by DCF or by any other regulatory body or agency. If a summer camp provides certain categorizations of food service, they may be required to be inspected by the Department of Health, and they may be subject to the local and/or state Fire Marshal, but summer camps, in general, legally fall under no regulating state body. 

In addition, summer “camps” are not analogous to child care providers as they are not regulated. Even child care providers that are registered rather than licensed and exempt from licensure communicate with DCF to attest to meeting background screening standards. This relationship does not exist for summer camps or 24-hour summer camps.

Subsection 402.302 (1), F.S. defines "child care" to be “the care, protection, and supervision of a child, for a period of less than 24 hours a day on a regular basis, which supplements parental care, enrichment, and health supervision for the child, in accordance with his or her individual needs, and for which a payment, fee, or grant is made for care.” (emphasis supplied).

Since summer camps are not regulated to provide a standard duration of service, camps may range in duration from one (1) day to several weeks. There are currently 700 summer camps believed to be in operation annually based on data provided from the Agency for Workforce Innovation (AWI) resource and referral database, but this number could fluctuate year-to-year for reasons already organic to the summer camp culture, or as a direct result to the Department’s regulatory role. 

Since summer day camps are not currently licensed, they are not bound by regulatory standards related to property (square footage requirements, and the like). For example, a Tallahassee YMCA may offer its 2009 summer camp at its East Tallahassee location, and for local reasons, offer its 2010 summer camp at a South Tallahassee location. Currently, the YMCA has no reason to report that or feel that this migration affects any regulatory factors. If that YMCA is a child care provider licensed by the DCF, it could incorporate a summer camp program that uses existing regulatory factors and operate during the summer months under an existing license. If that YMCA offers a summer camp in a separate part of campus, although they are a licensed child care provider for a portion of the site, that summer program would be unregulated and operating legally outside of that existing child care license.

DCF employs 19 persons, stationed across the state in 6 units, as background screeners. Currently, these individuals are responsible for screening approximately 125,000 fingerprint requests annually.
IV.
Effect of Proposed Changes (on the Department, its Clients, or its Mission): 
The bill directs the Department to license summer day camps and 24-hour summer camps under the provisions of chapter 409, F.S. It prohibits the collection of fees for providing this license. 

The bill repeals the exemption from fingerprinting for employees and volunteers of summer camps, summer day camps, and similar facilities, thus requiring fingerprinting for these individuals. This would increase the workload of the Department of Children and Families by at least 7,000 annually (summer day camps only, figures do not include 24-hour summer camps). 

It also requires that all known camps be notified of the new requirement. These “camps” are very transient year to year, and therefore, identifying those in operation in a certain year would be time-consuming and costly. Notification may not occur timely as the location or existence of these camps is unknown on an on-going basis and often not until late spring.  In addition, this bill calls for the repeal to take effect July 1, 2010, and some, but not all of the camps, would have already hired the employees for the summer. 

The fee for a Level II screening, if performed by the Department, is $38.25 for hard card and $27.25 for LiveScan (electronic fingerprinting), as opposed to the Level I fee, which is $8. This fee may be higher if performed by an outside vendor. In addition, the transient nature of the summer employees would require that they be re-screened upon re-employment the following year because of the 90-day break in service. If the summer camp chooses to use the hard card for fingerprints, the results would potentially not be received by the facility until the employee’s job was concluded for the summer. 

The greatest effect on the Department of Children and Families would be the workload increase, and would require six additional background screeners to cover the additional 7,000 Level II background screenings.  This estimate of personnel is only for summer day camps and does not include 24-hour summer camps that do not fall under Ch. 402, F.S. 

As the licensure requirements in this bill are inserted in both ss. 402.302 and 409.175, F.S., it is indeterminable where the workload of regulation of licensure of summer day camps and 24-hour summer camps would occur, as 402.302 is regulated by child care licensing units and 409.175 is regulated by Community-Based Care agencies.  By nature of the definition of child care in s. 402.302(1), F.S., child care is for less than 24 hours, therefore, the child care licensing requirements of ss. 402.301-.319, F.S do not apply to 24-hour summer camps. In addition, the proposed bill does not allow for a fee to be charged for licensure for summer day camps and 24 hour summer camps, therefore, Department would garner no additional revenue from the issuance of licenses for summer camps, which would be a significant and unfunded workload increase on the Department. Additionally, the uncertainty as to the number of summer camps that may exist from year to year makes it very difficult to predict with any accuracy the number of additional staff that would be needed to conduct inspections, but would require a minimum of 16 FTEs based on the limited data available.
V.
Constitutional and Case Law Issues:

A.
Do you know of any state or federal cases that relate to this bill?  (include both decisions and pending cases): No. 
B.
Public Records/Open Meetings Issues: No. 
C.
Other Constitutional Issues: If the mandate to license is passed on to the counties currently licensing child care facilities, the failure to provide for a licensing fee may be considered to be an unfunded mandate. 
VI.
Economic Impact Beyond DCF:

A.
Does this bill impose a tax or fee? No.

B.
Will this bill have any fiscal impact on the private sector? The employee or the summer camp would have to pay the increased fee for the background screening to cover the cost of fingerprinting. In addition, although summer camps will be subject to licensure by DCF, there will be no fee for licensure, which is inconsistent with other child care programs that are charged a fee under s. 402.315(3), F.S. However, there may be other ancillary costs to the provider to meet health and safety standards, such as sprinkler systems to meet fire standards. 

VII.
Technical Deficiencies: None.

VIII.
Related Issues: 
The amendment of s. 402.302 to include 24-hour summer camps conflicts with the current definition of child care in s. 402.302 (1), "Child care" means the care, protection, and supervision of a child, for a period of less than 24 hours a day on a regular basis, which supplements parental care, enrichment, and health supervision for the child, in accordance with his or her individual needs, and for which a payment, fee, or grant is made for care.”

Section 409.175, F. S., regulates child placement facilities, whereas sections 402.302 – 402.319 regulate child care providers. Amending the definition of “child care personnel” to include summer-24 camps creates a conflict in law and does not clarify the regulating authority of the Department of Children and Families for summer camps of any type and variety, nor do any of the proposed amendments to s. 409.175. Regardless of where the responsibility may lie, there is no provision for a licensure fee collected by the Department for summer camps, a cost which would fall to the Department. No licensing standards are established for these newly-to-be-licensed facilities. Additionally, by placing this language in s. 409.175, F.S. other statutory conflicts are created with the provisional licensure requirements in s. 402.309, F.S.
IX.
Amendments: none
X.
Recommendation: Neutral
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I.
FISCAL IMPACT ON STATE

AGENCIES/STATE FUNDS:
A.
Non-recurring or First-Year
Start-Up Effects:
$   78,032
$            0



B.
Recurring or Annualized
Continuation Effects:
$ 963,574
$ 963,574



C.
Long-Run Effects Other
Than Normal Growth:
$           0
$           0



D.
Appropriations Consequences
$1,041,606
$ 963,574


II.
FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE:  None.
III.
DIRECT FISCAL IMPACT ON PRIVATE SECTOR:  Level II screening @ $38.25 each hard card / employee OR $27.25 each LiveScan / employee.  Number of employees is determined by the ratio of staff with the number of children that can be enrolled to each summer camp.
IV.
FISCAL COMMENTS:  This fiscal amount takes into consideration the fact that the Department would need to hire sixteen (16) additional Full-Time Equivalent (FTE) positions; fourteen (14) Family Services Counselors, paygrade 19, and two (2) Family Services Counselor Supervisors, paygrade 421, to accommodate the workload increase associated with this bill.  The number of FTEs is determined by assuming there will be approximately 700 summer camps, and using the national workload standards’ ratio of 1 FTE to 50 Facilities (1:50) and 1 Supervisor to 6.0 FTEs (1:6).  Expenses for the requested new FTEs were calculated by using the 2010-2011 Legislative Budget Request Instructions’ Standard Expense Package of $10,385 and Operating Capital Outlay of $1,000 for Professional Staff, as well as the Department’s travel standards for “Medium Travel” at $9,833 for Professional Staff.  Human Resource Services’ amounts were calculated by using the 2010-2011 Legislative Budget Request Instructions’ Standard Human Resource Services Assessments Package of $399/FTE.
